
THE STATE OF NEW HAMPSHIRE 

HILLSBOROUGH, SS. SUPERIOR COURT 
SOUTHERN DISTRICT 
 
 

NEW HAMPSHIRE CENTER FOR PUBLIC INTEREST JOURNALISM, et al. 
 

v. 
 

NEW HAMPSHIRE DEPARTMENT OF JUSTICE 
 

No. 226-2018-CV-00537 
 

 
PARTIALLY JOINT MOTION TO STAY UNTIL JULY 1, 2021 

 
 

 NOW COME the defendant, the New Hampshire Department of Justice (“DOJ”), and 

petitioners Telegraph of Nashua, Union Leader Corporation, Newspapers of New England, Inc., 

Seacoast Newspapers, Inc., Keene Publishing Corporation, and the American Civil Liberties 

Union of New Hampshire (“ACLU”) and respectfully move to stay this action until July 1, 2021, 

and state as follows: 

 
INTRODUCTION 

1. The legislature is currently considering a proposed statute (Attached as Exhibit A) 

that would make the Exculpatory Evidence Schedule (“EES”) a public record subject to RSA 91-

A. The proposed statute codifies a recommendation from the New Hampshire Commission on 

Law Enforcement, Accountability, Community, and Transparency (“LEACT Commission”) that 

the EES be made public after every officer on the list has been notified that he or she is on the 

EES and has been informed that he or she has up to 180 days to decide whether to challenge his 

or her inclusion on the EES. The proposed statute is the product of extensive negotiation and 
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discussion among the members of the LEACT Commission, the DOJ, ACLU, several of the 

petitioners in this matter, and law enforcement stakeholders from around the State. It is now on 

the Senate calendar for a public hearing before the Senate Judiciary Committee on Thursday, 

April 15 at 1:00 p.m. 

 
STATEMENT OF THE CASE 

2. In the wake of the New Hampshire Supreme Court’s Laurie decision in 1995, 

and, formally at the Attorney General’s behest since 2004, prosecutors have maintained lists of 

law enforcement officers whose personnel files may contain exculpatory evidence, so that, 

should those officers be likely witnesses in criminal cases, prosecutors will know to review their 

personnel files and produce any potentially exculpatory evidence. See State v. Laurie, 139 N.H. 

325, 330 (1995). In 2017, the DOJ centralized these lists into a state-wide EES as a tool to help 

ensure criminal defendants the most robust realization of their Laurie and Brady rights, through 

equipping prosecutors to meet their ongoing obligation to disclose exculpatory evidence. Many 

states do not maintain a tool like the EES, but instead leave it to busy prosecutors to review 

officer personnel files in every criminal case—an allocation of responsibility that overlooks the 

practical realities and gravity of the constitutional principles at issue.  

3. Starting in May 2018, each petitioner filed a 91-A request for the EES. The DOJ 

provided a version that redacted officers’ personal identifying information. After the DOJ denied 

petitioners’ requests for an unredacted EES, the petitioners filed this 91-A petition in October 

2018.  

4. The DOJ moved to dismiss in October 2018, arguing that the EES is confidential 

under RSA 105:13-b (2013) and per se exempt from disclosure as an “internal personnel 

practice,” pursuant to Union Leader Corp. v. Fenniman, and its progeny. 136 N.H. 624, 627 
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(1993), overruled by Seacoast Newspapers, Inc. v. City of Portsmouth, 173 N.H. 325, (2020), 

and overruled by Union Leader Corp. v. Town of Salem, 173 N.H. 345 (2020).  The DOJ also 

argued that an unredacted EES list was exempt as a “personnel [or] other file[] whose disclosure 

would constitute invasion of privacy.” See RSA 91-A:5, IV.  

5. The trial court, and, on appeal, the New Hampshire Supreme Court, concluded 

that the EES list was not confidential under 105:13-b and was not a “personnel file” for purposes 

of 91-A:5, IV because the EES does not physically reside in any one officer’s personnel file.  

6. However, the New Hampshire Supreme Court remanded and directed this court to 

consider in the first instance whether the EES was an “other file[] whose disclosure would 

constitute invasion of privacy” under the well-established three-step 91-A analysis. Id. This court 

held a status conference on February 8, 2021, which resulted in a summary judgment briefing 

schedule.  

 
LEACT COMMISSION RECOMMENDATIONS FOR REFORMS TO ENHANCE 

TRANSPARENCY, ACCOUNTABILITY, AND COMMUNITY RELATIONS IN LAW 
ENFORCEMENT 

7. On June 16, 2020, Governor Sununu established the LEACT Commission to 

“engage all interested and relevant public, private, and community stakeholders and develop 

recommendations for reforms that the Commission deems necessary to enhance transparency, 

accountability, and community relations in law enforcement.”1 The fourteen-member 

Commission included, among others, the following: the New Hampshire Police Association; the 

New Hampshire Association of Chiefs of Police; the DOJ; a criminal defense representative; the 

                                                             
1 Executive Order 2020-11, An order establishing the New Hampshire Commission on Law Enforcement 
Accountability, Community, and Transparency, June 16, 2020 (available online at: 
https://www.governor.nh.gov/sites/g/files/ehbemt336/files/documents/2020-11.pdf ). 
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ACLU of New Hampshire; the Manchester branch of the NAACP; NAMI New Hampshire (the 

state chapter of the National Alliance on Mental Illness); and a public member who co-founded 

Black Lives Matter Manchester..2 On August 31, 2020—after ten weeks of hearings, public 

input, deliberation and discussion, the Commission issued forty-eight unanimous 

recommendations to make New Hampshire “an even better and safer place for all people, 

including law enforcement.” Id. at 28-29. 

8. One of the LEACT Commission’s recommendations specifically addresses the 

EES. The Commission recommended that the existing EES be made public subject to the 

following provisions:  

a. The Office of the Attorney General will provide immediate written notice 
to all living persons on the current list that they are on the list with the 
following notifications that:  
i.  Six (6) months from date of notification to request a hearing in 

Superior Court to have his or her name removed from the EES.  
ii.  Six (6) months from date of notification, individual names on the 

list with a sustained finding shall be made public, except for any 
individual with a pending Superior or Supreme Court action in 
regard to removal from the EES.  

b.  The names of deceased former law enforcement officers shall be released 
once there has been a determination that the officer was afforded due 
process prior to placement on the list or the conduct subject to EES was 
previously provided as discovery in a criminal case. 

LEACT Final Report and Recommendation 22, id. at 36.  

9. On September 17, 2020, the Governor issued a statement endorsing all of the 

recommendations of the LEACT Commission and put forward a road map for implementation of 

each of the recommendations.3 The road map recommended that the LEACT Commission’s 

                                                             
2 LEACT Final Report and Recommendations, August 31, 2020, page 30 (available online at: 
https://www.governor.nh.gov/sites/g/files/ehbemt336/files/2020-09/accountability-final-report.pdf ). 
3 Governor Sununu’s statement available online at: www.governor.nh.gov/news-and-media/governor-chris-sununu-
endorses-all-leact-recommendations-puts-forward-road-map; see also Executive Order 2020-19, “An order 
regarding implementation of recommendations of the New Hampshire Commission on Law Enforcement 
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recommendation to make the EES public be accomplished through legislation.4 Governor 

Sununu asked the Attorney General’s Office to lead the effort in crafting legislation for the 

legislature’s consideration for reforms like the EES recommendation that required legislation.5  

 
THE PROPOSED LEGISLATION 

10. Attached as Exhibit A is a copy of the proposed EES legislation. As mentioned, it 

is the product of significant negotiation among the LEACT stakeholder constituencies, and 

represents a final product those constituencies endorse as a means to resolve the dispute over 

whether, and under what terms, the EES will become public, including both the existing list, and 

future additions. The proposed legislation will effectuate the LEACT Recommendation to make 

the EES a public record subject to RSA 91-A while protecting any due process liberty interests 

that officers may have with respect to their reputation. See Gantert v. City of Rochester, 168 

N.H. 640, 648 (2016) (explaining that “the interest of individual officers in their reputations and 

careers is such that there must be some post-placement mechanism available to an officer to seek 

removal from the [EES] if the grounds for placement on the list are thereafter shown to be 

lacking in substance”); Duchesne v. Hillsborough Cty. Att'y, 167 N.H. 774, 784-85 (2015) 

(recognizing that an officer may have grounds for judicial relief if he is placed on the EES but 

the circumstances that gave rise to the placement are clearly shown to be without basis). If 

enacted, the proposed legislation will moot this action and make further adjudication of whether 

the EES is subject to RSA 91-A unnecessary.  

                                                             
Accountability, Community, and Transparency (October 7, 2020), available online at: 
https://www.governor.nh.gov/sites/g/files/ehbemt336/files/documents/2020-19.pdf   
4 Roadmap available online at: https://www.governor.nh.gov/sites/g/files/ehbemt336/files/documents/leact-
recommendations-road-map.pdf  
5 See www.governor.nh.gov/news-and-media/governor-chris-sununu-endorses-all-leact-recommendations-puts-
forward-road-map 
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11. The proposed legislation has been introduced with bipartisan support as an 

amendment to HB 471, a bill referred to the Senate Judiciary Committee.6 The Senate Judiciary 

Committee will hold a public hearing on HB 471 at 1PM on April, 15, 2021. The parties to this 

litigation anticipate that an executive session and a floor vote on the proposed legislation will 

follow later in the month. By the end of the legislative session, and no later than July 1, 2021, the 

proposed legislation will have run its course and either become law or be rejected.  

 
A MODEST STAY IS APPROPRIATE IN THIS CASE  

12. This court has broad discretion to manage the proceedings before it and the 

decision to hold in abeyance or stay a particular action is within the trial court’s sound discretion. 

See Achille v. Achille, 167 N.H. 706, 713 (2015); Johns-Manville Sales Corp. v. Barton, 118 

N.H. 195, 198 (1978). On appeal, the New Hampshire Supreme Court will disturb a trial court’s 

decision on a motion to continue or stay only if the defendant demonstrates that the trial court’s 

decision was clearly unreasonable and prejudiced the defendant. Achille, 167 N.H. at 713. 

13. All parties, with the exception of the New Hampshire Center for Public Interest 

Journalism, seek a short stay of this action to allow the legislative process to run its course. 

Given the legislation’s broad stakeholder and bipartisan legislative support, its prospects for 

enactment are good. In short, within the two to three months, the legislature will complete its 

process one way or the other. 

14. A short stay, therefore,  has a significant chance of resolving this litigation and 

obviating the need for further adjudication of the issues in this action. Whatever urgency can be 

mustered against a stay of this short duration, it cannot outweigh the conservation of party and 

                                                             
6 Docket of HB471 and links to join the remote hearing available online at: 
http://gencourt.state.nh.us/bill_Status/bill_docket.aspx?lsr=0627&sy=2021&txtcommhearingdate=04/15/21&txtbilln
umber=HB471  
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judicial resources that will likely result from the stay. In the event that the legislature declines to 

enact the proposed legislation, the DOJ will be prepared to file its brief in this Court no later than 

July 16, 2021. Even if, therefore, the legislature does not enact the proposed legislation, this 

action will not be unduly delayed.  

15. Mere months have passed since the New Hampshire Supreme Court overruled 

Fenniman in May 2020, since the LEACT Commission issued its recommendations in August 

2020, and since the New Hampshire Supreme Court narrowly interpreted RSA 105:13-b in 

October 2020. See New Hampshire Ctr. for Pub. Int. Journalism, ___ N.H. ___; 2020 WL 

6372970 (slip op. at 9, 11 n.2). The exigencies of the November 2020 election and the COVID-

19 pandemic means the legislature has had little opportunity to respond to the New Hampshire 

Supreme Court’s 2020 rulings or the LEACT Commission’s recommendation regarding the EES. 

Therefore, granting a modest stay to give the legislature the time to consider the proposed statute 

is appropriate, especially when it will allow the legislature the opportunity to respond to changes 

in decisional law, the LEACT Commission’s recommendations, and the broader national 

conversation about the relationship between law enforcement and the communities they serve.  

16. If the legislature enacts the proposed legislation, this case will be moot. This court 

will have no need to consider in the first instance whether the EES is an “other file[] whose 

disclosure would constitute invasion of privacy” under the well-established three-step 91-A 

analysis if the legislature has enacted a statute that establishes that the EES shall be a public 

record. See Londonderry Sch. Dist. SAU #12 v. State, 157 N.H. 734, 736 (2008) (dismissing 

dispute as moot after the legislature acted by passing a statute in response to infirmities of the 

prior legislation).  
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17. Should this Court desire it, the DOJ would be happy to provide periodic status 

updates on the progression of the proposed legislation as this Court directs.  

18. All parties except for the New Hampshire Center for Public Interest Journalism 

join in the relief this motion requests. 

 
CONCLUSION 

WHEREFORE, the Department of Justice, Telegraph of Nashua, Union Leader 

Corporation, Newspapers of New England, Inc., Seacoast Newspapers, Inc., Keene Publishing 

Corporation, and the American Civil Liberties Union of New Hampshire respectfully requests 

that this Honorable Court: 

A. Grant the partially joint motion to stay the case until July 1, 2021 

B. Order such further relief as this Court deems just and equitable. 

  



9 
 

 

 

April 9, 2021              Respectfully submitted, 

 
NEW HAMPSHIRE DEPARTMENT OF 
JUSTICE 
 
By its counsel, 
 
OFFICE OF THE NEW HAMPSHIRE 
ATTORNEY GENERAL 
 
/s/ Daniel E. Will . 
Daniel E. Will, Bar No. 12176 
Solicitor General 
 
/s/ Elizabeth C. Velez . 
Elizabeth C. Velez, Bar No. 266579 
Attorney 
 
New Hampshire Department of Justice 
33 Capitol Street  
Concord, NH 03301 
Phone: (603) 271-3650 

 
UNION LEADER CORPORATION 
 
By its attorney, 
 
/s/ Gregory V. Sullivan   .  
Gregory V. Sullivan, Bar No. 2471 
Malloy & Sullivan, 
Lawyers Professional Corporation 
100 William Loeb Drive 
Manchester, NH 03109 
 

  
 

TELEGRAPH OF NASHUA, 
NEWSPAPERS OF NEW 
ENGLAND, INC., SEACOAST 
NEWSPAPERS, INC., and KEENE 
PUBLISHING CORPORATION 
THE AMERICAN CIVIL 
LIBERTIES UNION OF NEW 
HAMPSHIRE FOUNDATION 
 

  

/s/ Gilles R. Bissonnette    . 
Gilles R. Bissonnette, Bar No. 265393 
 
/s/ Henry R. Klementowicz    . 
Henry R. Klementowicz, Bar No. 21177 
 
American Civil Liberties Union of New 
Hampshire 
18 Low Ave. # 12 
Concord, NH 03301 
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CERTIFICATE OF SERVICE 

I hereby certify that on April 9, 2021, a copy of the foregoing partially joint motion to 

stay the case until July 1, 2021 was electronically filed through the Court’s electronic filing 

system and sent to all parties who have entered electronic service contacts. Copies to all other 

interested parties will be sent via US mail, if applicable. 

 
/s/ Elizabeth C. Velez . 
Elizabeth C. Velez 

 












